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Re: Jury Instructions on Internet Archive 


Dear Mr. Frommer: 


We write on behalf of Public.Resource.Org (“Public Resource”) in reference to your message 
to the Internet Archive, dated January 31, 2022, concerning the copies of state jury 
instructions that have been posted to an Internet Archive online collection. Public Resource 
posted these state jury instructions for Illinois, Indiana, Kentucky, Ohio, and Virginia on the 
Internet Archive. The Cyberlaw Clinic at Harvard Law School represents Public Resource in 
connection with the matters described in your letter; please direct any further 
correspondence about this matter to us. 


Public Resource is a 501(c)(3) non-profit corporation whose work is strictly noncommercial. 
The mission of Public Resource is to enhance public access to government information and 
public law. The aforementioned state jury instructions are posted for noncommercial 
purposes to promote access to the law by citizens, public servants, members of the business 
community, and members of state bars. 


Below, we respond to your requests to: (1) remove book covers for the applicable state jury 
instructions; and (2) take down the Kentucky jury instructions. 


Book Covers 


Your correspondence to the Internet Archive asserts copyright protection over the book 
covers of the Illinois, Indiana, Ohio, Kentucky, and Virginia jury instructions. Even assuming 


CYBERLAW CLINIC | HARVARD LAW SCHOOL | REGINALD F. LEWIS CENTER, 4™ FL, 1557 MASSACHUSETTS AVENUE | CAMBRIDGE, MA 02138 
TEL: 617-384-9125 | FAx: 617-812-3050 | EMAIL: CLINC@CYBER.HARVARD.EDU | WEB: HTTPS://CLINIC.CYBER.HARVARD.EDU 


MR. CREIGHTON FROMMER 
RE: JURY INSTRUCTIONS ON INTERNET ARCHIVE 
FEBRUARY 10,2022 | PAGE20F3 


for purposes of argument that these covers are protectable as a matter of copyright law, 
Public Resource is confident that the use of these covers presents a clear example of fair use: 
the posting of these informational works serves a noncommercial purpose and poses little 
risk of diminishing any potential market for book covers. Notwithstanding the foregoing — 
without waiving any rights, defenses, or positions with respect to this matter —Public 
Resource has removed and replaced the book covers for these state jury instructions on the 
Internet Archive. 


Kentucky Jury Instructions 


Your note to the Internet Archive also asserts that the Kentucky Instructions to Juries (the 
“KIJ”) is protected by copyright. Out of an abundance of caution (and without waiving any 
rights or defense), Public Resource has for the time being disabled public access to the KIJ on 
the Internet Archive. That said, based on our analysis of the relevant facts and governing law, 
the KIJ is an edict of government and is not subject to copyright protection. As such, Public 
Resource’s use of the KIJ is permitted by law and does not subject Public Resource to 
copyright liability with respect to RELX or any other party. 


Edicts of Government Doctrine 


As you are no doubt aware, works created by judges in the course of their judicial duties are 
not eligible for copyright. The American legal system operates on the assumption that every 
citizen knows the law. See Georgia v. Public.Resource.Org, Inc., 140 S. Ct. 1498, 1507 (2020). 
Thus, it follows that all citizens should have free access to the contents of the law. See id. The 
U.S. Supreme Court has given effect to this principle through the articulation of the 
government edicts doctrine. Id. 


Under the government edicts doctrine, officials empowered to speak with the force of law are 
not copyright-eligible authors of the works they create in the course of their official duties. 
Id. at 1501. Thus, such government work product is excluded from copyright protection. Id. at 


1504. 


Because judges are empowered to speak with the force of law, they cannot be the authors (for 
the purposes of securing copyright protection) of the works they create in the course of their 
official duties. Id. at 1507. Further, a judge’s “whole work” is deemed part of the interpretation 
of the law and therefore must be “free for publication to all” (including but not limited to 
model jury instructions). See id. at 1508. 


Under Supreme Court precedent, then, copyright protection cannot exist in works that, like 
the KIJ, are (1) created by judges (2) in the course of their judicial duties. Id. 
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Origin of the KIJ 


The KIJ was first published in 1940 by Osso Stanley, Commissioner of the Kentucky Court of 
Appeals. 1 William S. Cooper & Donald P. Cetrulo, Kentucky Instructions to Juries — Criminal 
iii (6'" ed. 2020). Following Osso Stanley’s passing, former Chief Justice John S. Palmore made 
revisions and continued updating the Civil Volume of the KIJ in conjunction with 
collaborators at local Kentucky universities. See id. The KIJ was later revised and updated by 
Justice William S. Cooper of the Kentucky Supreme Court from 1993 to 1999 and Judge Daniel 
T. Guidugli of the Kentucky Court of Appeals from 1999 to 2002. Id. 


The involvement of active judges and justices in the development of the KIJ is 
unquestionable. In fact, the foreword of the KIJ attributes much of the work to Chief Justice 
Palmore “who, more than any other person, has been [the KIJ’s] architect.” Id. Thus, while a 
former Director of the Administrative Office of the Court, Donald P. Cetrulo, is cited as 
revising the most recent edition, it is clear that Kentucky judges and justices have led and 
participated in the creation and evolution of the KIJ and that much of that work was 
conducted while they were on the bench. 


Based on the aforementioned facts and governing law, Public Resource is confident that the 
KIJ is an edict of government that is ineligible for copyright protection. If you have any 
information relevant to this matter of which we are unaware, we would of course welcome 


the opportunity to engage with you in an effort to amicably resolve this matter. 


Nothing herein shall be deemed an admission or waiver of any rights, remedies, defenses, 
and/or positions of Public Resource, all of which are expressly hereby reserved. 


Very truly yours, 
aI Rki 


Christopher T. Bavitz 


CC: David Halperin 
Of Counsel, Public Resource 


Office Manager 
Internet Archive 


Natasha Newberry 
LexisNexis 


